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RULES  AND  REGULATIONS 


Title  49 — Transportation 

CHAPTER  X — INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  B — PRACTICE  AND  PROCEDURE 

[Ex  Parte  No.  293;  Sub.  No.  2] 

PART  1125 — STANDARDS  FOR  DETER¬ 
MINING  RAIL  SERVICES  CONTINUA¬ 
TION  SUBSIDIES 

Report  and  Order 

Section  205(d)  (6)  of  the  Regional  Rail 
Reorganization  Act  of  1973  (the  RRR 
Act) ,  45  U.S.C.  715(d)  (6) ,  as  amended  by 
Section  309  of  the  Railroad  Revitaliza¬ 
tion  and  Regulatory  Reform  Act  of  '1976 
(the  Rail  Act),  Pub.  L.  94-210,  directs 
the  Rail  Services  Planning  Office  (the 
Office >  of  the  Interstate  Commerce  Com¬ 
mission  (the  Commission)  to: 

Determine  and  publish,  and  from  time  to 
time  revise  and  reissue,  standards  for  deter¬ 
mining  (A)  the  “revenue  attributable  to 
the  rail  properties”,  (B)  the  “avoidable  costs 
of  providing  service",  (C)  a  “reasonable  re¬ 
turn  on  the  value’’,  and  (D)  a  “reasonable 
management  fee”,  as  those  phrases  are  used 
in  section  304  of  this  Act  (as  amended  by 
Section  804  of  the  Rail  Act),  after  a  proceed¬ 
ing  In  accordance  with  the  provisions  of 
section  553  of  title  5,  United  States  Code. 

The  Office  first  issued  standards  on 
July  1,  1974,  for  computing  subsidies  for 
the  continuation  of  rail  freight  service  in 
the  Northeast-Midwest  Region  (39  FR 
2429) .  After  field  testing,  revised  stand¬ 
ards  were  published  January  8,  1975  (40 
FR  1624) .  They  have  since  been  amended 
on  March  28,  1975  (40  PR  14186) ;  Janu¬ 
ary  22, 1976  (41  FR  3402) ;  and  March  26, 
1976  (41  FR  12836). 

Discussion 

On  August  19, 1976,  the  Office  reopened 
this  proceeding  and  invited  ccunment  on 
a  number  of  proposed  modifications  in 
the  standards,  some  suggested  by  inter¬ 
ested  parties  and  some  put  forth  by  the 
Office  itself  (41  FR  35731).  The  Office 
received  20  statements  in  response  to  its 
invitation.  The  parties  were  afforded  the 
opportunity  to  ffie  reply  comments,  and, 
to  facilitate  that  process,  the  Office 
served  all  parties  filing  initial  statements 
by  the  pleading  deadline  with  a  full  set 
of  the  statements  received. '  Six  reply 
comments  were  filed.  (The  parties  a/e 
listed  at  the  end  of  this  report.)  After 
careful  consideration  of  the  views  of  the 
parties,  the  regional  standards  have  been 
revised  as  set  forth  in  the  Order  which 
accompanies  this  report. 

Reasonable  variations  from  the  stand¬ 
ards.  In  the  Notice,  which  reopened  this 
rulemaking  proceeding,  the  Office  indi¬ 
cated  that  the  parties  are  or  should  be 
free  to  negotiate  reasonable  compensa¬ 
tion  arrangements  which  vary  from  the 
standards  in  four  areas;  revenues  from 
bridge  traffic,  termination  of  service 
costs,  management  fee,  and  alternative 
.  compensation  for  use  of  property.  U.S. 
DOT  asserts  that  although  ordinarily  it 
would  “strongly  support”  the  negotia¬ 
tion  of  such  it^ns,  it  nonetheless  believes 
that  the  “peculiar  circumstances”  per¬ 
taining  to  the  Federal  financial  assist¬ 
ance  program  require  clear,  definite  and 
predictable  standards.  DOT  argues  that 


providing  for  negotiation  at  the  present 
time  would  place  subsidizers  in  an  “im¬ 
possible  bargaining  position.”  It  believes 
that  if  subsidizers  are  forced  to  make 
higher  payments,  “the  result  will  be  a 
substantial  and  unnecessary  increase  in 
Federal  financial  assistance.” 

The  Commonwealth  of  Massachusetts 
sharply  disagrees  witli  DOT’S  position. 
It  asserts  that  rigidly  inflexible  stand¬ 
ards  have  two  important  faults:  they 
“only  apply  to  a  hypothetical  situation 
envisioned  in  the  standards”,  while  the 
subsidizer  must  deal  with  “real  world” 
situations,  and  they  deprive  the  parties 
of  the  opportunity  to  experiment  with 
different  approaches  to  the  overall  prob¬ 
lems  of  preserving  light-density  freight 
service.  Massachusetts  strongly  feels 
“that  the  existing  philosophy  in  the 
standards  fshouldl  be  maintained  and 
extended  to  include  areas  where  flexi¬ 
bility  is  necessary.”  It  believes  that  the 
subsidizer's  bargaining  position  will  be 
preserved  since  the  standards  will  apply 
when  the  parties  cannot  mutually  agree 
on  different  compensation  terms.  It,  too, 
subscribes  to  providing  subsidies  at  tiie 
“lowest  possible  cost”,  but  not  at  the  ex¬ 
pense  of  other  statutory  goals,  e.g.,  pre¬ 
serving  existing  patterns  of  service,  pro¬ 
moting  competition,  conserving  energy 
and  minimizing  job  losses. 

The  Office  agrees  with  DOT  that  the 
standards  should  be  clear,  definite  and 
predictable.  It  disagrees  that  only  slavish 
adherence  to  these  principles -will  achieve 
Congressional  goals.  As  a  practical  mat¬ 
ter,  the  subsidizers  and  carriers  have 
concluded  compensation  arrangements 
for  the  first  subsidy  year  which  closely 
conform  to  the  standards.  We  anticipate 
that  this  will  be  the  case  for  the  second 
subsidy  year..  However,  we  believe  it  im¬ 
portant  to  afford  the  parties  the  oppor¬ 
tunity  to  apply  their  initial  experience 
with  the  subsidy  program  and  to  nego¬ 
tiate  mutually  acceptable  compensation 
arrangements  which  differ  from  ti^e 
standards.  Such  flexibility  is  not  likely 
to  result  in  substantially  higher  Federal 
assistance.  The  subsidizers  will  share  the 
cost  of  the  subsidies  in  the  second  year 
and  may  be  expected  to  bargain  in  good 
faith  with  the  operators. 

Consequently,  the  standards  have  been 
amended  to  affirm  that  the  parties  are 
free  to  negotiate  compensation  terms 
which  vary  from  the  standards,  subject 
to  their  review  by  the  Office.  The  vari¬ 
ances  must  be  the  product  of  arm’s- 
length  negotiations  and  must  not  be  de¬ 
signed  to  disadvantage  third  parties,  e.g., 
FRA.  ’The  revised  procedures  require 
the  p>arties  to  serve  any  renewal  or  modi¬ 
fication  of  their  subsidy  agreements  on 
the  Office.  ’The  Office  would  not  expect 
to  disapprove  terms  at  variance  from 
the  standards  which  appear  to  be  rea¬ 
sonable  in  light  of  the  pertinent  facts 
and  circumstances. 

Passenger  train  revenues  and  costs. 
The  Office  received  no  adverse  comment 
on  its  proposal  to  amend  the  standards 
to  provide  that  revenues,  costs,  and  re¬ 
turn  on  the  value  of  pn^rties  covered 
by  the  commuter  rsdl  service  continua¬ 
tion  subsidy  standards  (41  FR  32545)  wdll 
be  excluded  from  the  regional  freight 


standards.  The  standards  have  been 
amended  accordingly. 

Revenues  from  bridge  and  interchange 
traffic.  With  regard  to  bridge  traflte,  the 
Office  stressed  in  its  Notice  that  the 
p>artie6  are  not  bound  by  the  mileage  ap¬ 
portionment  in  the  present  standards 
but  are  free  to  negotiate  a  mutually  ac¬ 
ceptable  usage  charge.  With  regard  to  in¬ 
terchange  traffic,  the  Office  stated  its  in¬ 
tention  to  consider  such  traffic  as  if  it 
originated  or  terminated  on  the  branch. 
’The  comments  support  RSPO’s  positions. 
However,  the  State  of  Michigan  Depart¬ 
ment  of  Highways  and  Transportation 
suggests  that  there  should  be  an  alterna¬ 
tive  in  the  standards  to  allow  the  use  of 
divisions  in  determining  attributable  in¬ 
terchange  revenues.  The  Office  believes 
it  would  not  be  unreasonable  for  parties 
to  mutually  agree  to  compute  the  rev¬ 
enue  attributable  to  such  traffic  from  the 
divisions  in  effect  on  or  subsequent  to 
March  31,  1976.  The  Massachusetts  Ex¬ 
ecutive  Office  of  Transportation  and 
Construction  suggests  that  the  subsidizer 
should  have  authority  to  approve  or  es¬ 
tablish  guidelines  for  interchange  traf¬ 
fic.  The  negotiation  of  such  arrange¬ 
ments  may  be  undertaken  by  t:he  parties 
to  tile  operating  agreement  but  not 
be  provided  for  specifically  in  the  stand¬ 
ards. 

Off -branch  costs — Class  II  railroads. 
As  pointed  out  in  the  Notice,  the  annual 
report  of  Class -H  railroads  (Form  R-2) 
does  not  contain  expense  categories  and 
service  imits  in  sufficient  detail  to  com¬ 
pute  off -branch  costs  in  the  manner 
presently  prescribed  in  the  standards. 
The  Office  proposed  new  procedures  us¬ 
ing  ton-miles  of  revenue  freight  as  the 
basis  for  assigning  Class  II  off -branch 
costs.  Under  this  method,  the  total  of 
operating  expenses,  rents  and  taxes,  ex¬ 
cluding  federal  income  taxes,  is  multi¬ 
plied  by  a  3 -year  composite  variability 
factor  (currently  .78)  for  all  Class  I  rail¬ 
roads,  and  this  amount  is  divided  by  the 
system  total  revenue  ton-miles.  This  unit 
cost  is  applied  to  the  total  revenue  ton- 
miles  accumulated  by  branch  line  traf¬ 
fic  moving  over  other  portions'  of  the 
Class  n  carrier’s  system. 

Review  of  the  comments  on  this  pro¬ 
posed  change  in  the  standards  has  not 
persuaded  the  Office  to  revise  its  pro¬ 
posal.  If  the  (?lass  II  road  is  relatively 
short,  terminal  Costs  will  represent  a 
high  proportion  of  the  total  costs  for  all 
movements.  If  it  has  substantial  line- 
haul  mileage,  terminal  costs  wdll  have  a 
lesser  influence  than  mileage  on  the  total. 
In  either  case,  the  of  a  single  factor, 
such  as  rev^ue  ton-miles,  best  reflects 
the  cost  of  performing  transportation  on 
that  railroad.  The  parties  of  course  are 
free  to  negotiate  an  alternate  approach, 
including  an  agreement  to  conduct 
special  studies  of  the  carrier’s  actual 
costs  for  particular  movements.  In  the 
event  of  disagreement,  the  Office  would 
entertain  a  request  from  either  the  sub¬ 
sidizer  or  the  railroad  that  it  order  such 
special  studies  to  be  conducted. 

New  Jersey  DOT  submitted  a  formula 
tor  determining  Class  n  railroad  off- 
branch  costs  mnploying  a  separate  Class 
I  railroad  terminal  factor  (obtained  from 
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the  most  recent  ICC  cost  studies)  and  a  nue  adjustment  based  on  sampling  stud-  ards;  t2)  capitaliae  the  income  as  an  ofl- 
carrier-rdated  line-haul  factor.  The  dlf-  ies  or  other  appropriate  procedures  in  set  against  the  value  of  the  properties, 
fleulty  with  this  approach  is  that:  the  lieu  of  the  recording  of  actual  detidled  or  (3)  permit  use  of  a  “timnel,”  or  Um- 
terminal  cost  data  would  not  be  ciurent;  full  transit  revenues.  ited  easement,  lease.  Other  subsidizing 

the  costs  would  be  regional,  rather  than  New  Jersey  DOT  has  suggested  that  entities  express  similar,  although  not 
Individual  cairier  costs;  the  terminal  the  operating  carrier  should  be  allowed  idoitical,  views  on  this  point.  Conrail 
costs  represent  Class  I  railroads;  and  the  to  charge  $6.50  as  an  additional  admhi-  disagrees  with  New  Jersey  DOT’S  pro- 
line-haul  costs  would  not  be  acciurate  be-  istrative  expense  for  each  transit  move-  posal,  but  requests  that  if  the  Office 
cause  they  are  residual  In  native.  The  ment  involving  a  lisdit-density  line,  intends  to  rule  favorably  upon  it,  the 
Office  believes  that  its  proposed  method  While  no  data  has  been  submitted  to  language  be  clarified  to  insure  that  any 
would  sdeld  more  current  and  more  ac-  support  this  approach,  the  parties  may  credits  apply  only  as  an  offset  to  lease 
curate  results  and  would  be  less  costly  negotiate  reasonable  unit  charges  if  they  and  real  estate  tax  pasnnents  made  to 
to  apply.  so  desire.  the  owner  of  the  line,  and  not  as  an 

Pennsylvania  DOT  asserts  that  RSPO’s  After  the  period  for  filing  reply  com-  offset  to  the  operating  subsidy.  Tlic  Penn 
Class  n  approach  Is  unlawful  because  it  ments  had  closed,  Conrail  requested  a  Central  Trustees  note  that  it  is  they,  and 
calls  for  allocated  Instead  of  avoidable  further  opportunity  to  describe  the  dif-  not  the  subsidizers,  who  have  create  the 
costs.  Pennsylvania  is  incorrect r  only  ficulties  which  it  would  expect  to  en-  values  of  these  non-rail  rentals;  they 
variable  Class  n  costs  are  used  in  the  counter  in  accounting  for  the  actual  rev-  could  conceive  of  New  Jersey’s  DOT’S 
RSPO  approach  and  they  are  applied  on  enues  and  costs  arising  from  transit  ship-  position  being  justified  only  if  the  under- 
the  same  basic  theory  as  for  Class  I  rail-  ments.  In  response  to  Conrail’s  request,  lying  values  from  which  the  capitalized 
roads  under  the  present  standards.  U.S.  the  Office  extended  Invitations  to  all  par-  rentals  were  to  be  deducted  were  in- 
DOT  favors  a  method  based  on  the  op-  ticipants  in  this  proceeding  to  attend  a  creased  to  reflect  the  enhanced  nature 
erating  ratio  times  the  carrier’s  systwn-  meeting  on  Monday,  December  13,  1976;  of  the  rail  properties  resulting  fr<Mn 
wide  variable  cost  percentage  times  at-  representatives  of  CmaraU,  Chessie,  Hills-  existing  non-rail  income, 
trlbutable  revenues.  If  all  rates  were  cost  dale  Coimty  Railway,  PRA,  NTTL,  Public  Secticm  1125.6(b)  of  the  standards 
based  and  there  were  a  constant  profit  Coimsel  and  the  States  of  Illinois,  Mary-  provides  that  the  value  of  the  propertie.s 
margin,  this  method  might  have  limited  land,  Michigan.  Pennsylvania,  and  New  “shall  be  their  net  liquidation  value  •  *  • 
application.  The  major  fiaw  with  this  York  attended  the  meeting.  The  partici-  determined  by  computing  their  current 
method  is  that  it  assumes  a  static  re-  pants  generally  subscribed  to  the  prop-  mart:et  value  for  other  than  rail  trans- 
lationship  between  revenue  and  costs  for  osition  that  costs  and  revenues  from  portation  purposes  *  *  • Such  value 
all  commodities  and  all  lengths  of  haul,  transit  shipments  should  be  included  would  include  the  capitalized  value 
Revenues  from  shipments  with  transit  in  subsidy  calculations.  However,  there  which  any  prospective  purchaser  would 
privileges.  'ITie  Office  intends  that  all  was  no  consensus  as  to  how  such  costs  'place  upon  Uie  income  being  received 
revenues  generated  by  traffic  originated  and  revenues  should  be  determined.  fr<xn  non-transport  leases  or  easements, 
or  terminated  on  a  branch,  including  Hence,  the  participants  Intend  to  con-  If  the  return  element  of  the  subsidy  is 
transit  revenues,  be  attributed  to  that  duct  two  special  studies,  one  focusing  based  on  the  value  so  computed,  it  should 
branch;  we  see  no  reason  for  excluding  on  transit  shipment-s  originating  on  a  be  offset  by  the  inccone  so  capitalized, 
any  revenues  from  proportional-rated  subsidized  liitft  and  the  other  focusing  The  positions  of  the  Penn  Central 
traffic.  The  responses  of  Agway,  Inc.,  on  transit  shipments  terminating  on  a  Trustees  and  of  New  Jersey  DOT  could 
Baker/Beech-Nut  Corporation,  and  the  subsidized  line.  Any  agreements  worked  thus  be  harmonized  by  this  treatment  of 
Consolidated  Ball  Corporation  (Con-  out  by  the  operating  railroads  and  the  the  non-transport  IncMne;  by  an  ap- 
rail)  indicate  that  this  intenticm  is  not  subsidizers  as  a  result  of,  or  independent  proach  which  excludes  the  capitalized 
being  fully  implemented  in  the  reporting  from,  these  studies,  must  be  submitted  value  of  the  ncmtrausport  inemne  frimi 
of  revenues  and  that  there  are  some  to  the  Office  for  ite  review.  The  Office  the_value  of  the  pit^ierties;  or  by  the 
practical  difficulties  arising  out  of  the  would  not  expect  to  disapprove  special  New  Jersey  DOT  “timnel”  lease  ap- 
increa^ng  dependence  of  rail  manage-  methods  for  attributing  transit  revenues  proach.  The  first  method  would  be  the 
ments  on  computerized  recordkeeping,  and  costs  which  are  the  product  of  arm’s-  simplest  to  apply;  however,  the  Office  be- 
e.g.,  revenues  on  light-density  line  ship-  length  n^otiations  and  are  shown  to  be  lleves  the  present  standard  will  accom- 
ments  afforded  certain  t3q)es  of  transit  reasonable  in  light  of  the  pertinent  facts  modate  any  one  of  the  three  approaches, 
privileges  could  be  subject  to  adjustment  and  circiunstances.  Conrail’s  view  that  non-rail  income 

up  to  two  years  after  original  submis-  Income  from  property  over  which  sub-  should  not  be  offset  against  pa3unent6  to 
Sion  of  the  registration  on  the  car.  Con-  sidized  service  is  performed.  The  Notice  the  {«)erator  is  correct.  The  ne^  for  off- 
rail  asserts  that  the  administrative  cost  requested  the  views  of  the  parties  with  setting  such  income  against  the  com- 
of  inrecise  attrffiution  of  transit  revenue  respect  to  the  treatment  of  non-trans-  pensation  for  use  of  the  prcHiertles  would 
to  branch  lines  would  far  outweigh  the  port  income  generated  by  rail  properties  also  be  obviated  were  the  parties  to  re¬ 
slight  refinement  in  revenue  reporting  over  which  subsidized  service  is  operated,  sort  to  the  alternative  compensation  dls- 
whidli  would  result.  Agway,  howevor,  it  also  proposed  to  amend  the  standards  cussed  below. 

notes  that  Conrail’s  tariffs  normally  in-  to  provide  for  alternative  compensation  The  National  Industrial  Traffic  League 
elude  separate  charges  tor  transit  priv-  tot  the  use  oi  the  properties,  not^neces-  (NTTL)  proposes  that  $  1125.6(b)  be 
lieges  which  it  beeves  are  at  a  level  suf-  sarlly  based  directly  on  their  net  Uqqida-  amended  to  limit  the  value  of  the  pr(H>- 
ficiently  high  to  more  than  cover  the  tion  values.  Thirteen  of  the  responses  erties  to  the  lesser  of  either  net  liquida- 
extra  costs  associated  with  the  transit  address  one  or  both  of  these  inter-related  tion  value  or  the  carrier’s  net  bo<A  in- 
service.  N^  Y<m^  dot  believes  that  questions,  which  are  discussed  here  to-  vestment.  This  proposal  has  not  been 
waybills  can  be  used  to  credit  transit  gether.  adopted.  Whether  the  users  of  the  serv- 

revenues  to  branch  lines.  Section  112514(d)  as  amended  herein  ices  (gierated  over  these  properties  in  the 

Although  the  Offl(»  recognizes  the  provides  for  Inclusion  hi  revenues  attrib-  past  have  in  fact  collectively  paid  suffi- 
problems  raised  by  Conrail,  and  has  no  utable  to  the  branch  of  amounts  accru-  cient  amoiults  in  rates  and  fares  to  re¬ 
desire  to  impose  undue  accoimting  or  ing  under  Accounts  110, 113, 131, 132, 133,  tire  the  investment  and  pay  an  adequate 
recordkeeping  bturdens,  it  cannot  concur  135,  137,  133, 139,  141,  142,  143,  151,  and  return  is  beyond  the  scope  of  this  pro- 
that  the  excluslmi  of  any  revenues  prop-  152.  New  Jersey  DOT  points  out  that  ceeding.  In  any  event,  it  would  be  unrea- 
erly  attributable  to  a  branch  is  acc^t-  some  income  would  accrue  to  the  owners  smable  to  simultaneously  impose  limits 
able.  Therefore,  the  standard  has  been  of  the  properties  under  Accounts  510, 511,  net  liquidation  value  for  non-rail  pur- 
revised  to  specifically  require  the  liuslu-  519  and  543  from  power,  sewer,  water,  or  poses  and  of  net  bo<A  value  computed 
sion  of  transit  revenues.  other  crossings  or  occupations  of  the  under  the  Uniform  System  of  Accounts 

Where  a  branch  is  used  for  the  move-  right-of-way;  fnxn  pairing  lot  rentals;  for  rail  purposes, 
ment  of  transit  traffic,  the  movements  and  from  other  ncm-transport  uses.  It  New  Jersey  DOT,  the  Lehigh  Valley 
are  likely  to  be  repetitive.  For  the  pur-  recommends  that  the  standards  be  Trustee,  and  a  number  of  other  parties 
poses  of  subsidy  agreonents,  the  railroad  amended  to:  (1)  Include  income  from  faviur  making  provision  tor  altemi^ve 
and  the  subsidizer  may  agree  to  a  reve-  the  properties  leased  under  the  stand-  compensation  for  use  of  the  properties 
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based  on  arm’s-loigUi  negotiations.  New 
Yortc  DOT  believes  It  imperative  that  the 
new  rule  exclude  a  determination  of  the 
value  of  the  pnH>erty  from  the  base  for 
computing  compensation  to  the  owners. 
DOT  leccunmends  that  the  Office  not 
amend  the  standards.  It  believes  that  the 
parties  can  and  will  reach  agreement 
based  on  the  present  standard;  that  to 
use  any  principle  other  than  net  liquida¬ 
tion  value  would  presumably  result  in  a 
higher  value  and  occasion  an  unwar¬ 
ranted  windfall  to  the  estates;  and  that 
this  would  contravene  the  Congressional 
goal  to  provide  rail  service  continuation 
assistance  at  the  least  possible  cost  to  the 
general  taxpayers  (section  101(b)  (6)  of 
the  RRR  Act) . 

This  problem  has  been  addressed  by 
section  205(a)  of  the  Rail  Transportation 
Improvement  Act,  Pub.  L.  94-555,  which 
adds  a  new  section  304(d)  (4)  to  the 
Regional  Rail  Reorganization  Act  of  1973 
reading  as  follows; 

(4)  No  determliuwtton  ot  reasonable  pay¬ 
ment  for  tne  use  of  laU  properties  of  a  rail¬ 
road  In  reorganization  In  the  region,  and  no 
determinatkxx  of  value  of  rail  properties  of 
such  a  railroad  (Including  suppm^lng  ot  re¬ 
lated  documents  or  reports  ot  any  kind) 
which  Is  made  In  connection  with  any  lease 
agreement,  contract  of  sale,  or  other  agree¬ 
ment  or  understanding  which  is  entered  into 
after  the  date  of  enactment  of  the  Rail 
Amendments  of  1976 — 

(A)  pursuant  to  this  section;  or 

(B)  pursuant  to  section  402  of  this  Act  or 
section  17  of  the  Urban  Mass  TranspOTtation 
Act  of  1964  (49  U.S.C.  16130),  shall  be  ad¬ 
mitted  as  evidence,  or  used  for  any  other 
purpose,  in  any  clvU  action,  or  any  other  pro¬ 
ceeding  for  damages  or  compensation,  arising 
imder  this  Act. 

This  amendment  dimlnates  a  princi¬ 
pal  impediment  to  agreements  with  re¬ 
gard  to  valuation,  and  possibly  such 
agreements  can  now  be  reached,  as  DOT 
believes.  Nonetheless,  the  responses  of 
the  parties  other  than  DOT  indicate  a 
consensus  favoring  some  flexibility  to 
agree  upon  reasonable  compensation  for 
the  use  of  the  properties  without  the 
necessity  for  valuation  of  individual 
properties  or  resort  to  the  arbitration 
procedures  of  §§  1125.6(c) — (f).  The  Of- 
flce  believes  such  flexibility  is  desirable 
and  that  the  interests  of  cdl  parties,  in¬ 
cluding  those  of  the  general  taxpayers, 
will  be  best  served  by  prompt,  negotiated 
resolution  of  the  impasse  which  has 
arisen,  without  the  expense  and  delay  of 
arbitration,  litigation,  or  other  compul¬ 
sion. 

The  Office  also  is  mindful  that  section 
304(d)  (3)  of  the  Act  intends  the  trustees 
to  receive  a  reasonable  return  on  the 
value  of  their  properties,  as  determined 
in  accordance  with  the  standards.  There¬ 
fore,  determination  of  the  compensation 
for  use  cannot,  as  New  York  DOT’S  re¬ 
sponse  might  suggest,  completely  exclude 
consideration  of  the  values  or  of  reason¬ 
ableness.  However,  this  does  not  mean 
that  each  individual  line  must  be  sepa¬ 
rately  valued,  as  long  as  the  over-all  com¬ 
pensation  received  by  the  owners  for  use 
of  their  properties  is  not  unreascmably 
related  to  the  total^values.  The  terms 
of  eompensaticm  for  Individual  properties 


may  be  incorporated  in  trackage  rights 
agreements,  leases,  or  any  other  appro¬ 
priate  contracts  reached  by  the  parties  in 
good  faith,  arm’s-length  negotiatkms. 
The  value  of  each  line  need  not  be  spec¬ 
ified  in  such  agreements,  although  it  is 
expected  that  the  negotiating  parties  will 
take  it  into  consideration. 

The  Office  therefore  interprets '8  1125.7 
as  not  only  providing  for  offset  of  non¬ 
transport  income  against  the  return  to 
be  paid  the  owners  if  the  capitalized 
value  of  such  income  has  been  included 
in  the  value  of  the  properties,  but  also  as 
permitting  alternative  compensation 
based  on  arm’s-length  negotiations.  To 
protect  the  interests  of  the  general  tax¬ 
payers,  agreements  embodying  such  al¬ 
ternative  compensation  must  be  sub¬ 
mitted  for  the  Office's  approval.  The 
Office  does  not  expect  to  disapprove 
agreements  product  by  arm’s-length 
negotiations  unless  in  its  view  the  over¬ 
all  compensation  to  the  owners  is  un¬ 
reasonable. 

Superintendence  cost.  In  its  notice,  the 
Office  asked  the  parties  to  comment  on 
whether  superintendence  costs  should  be 
included  in  the  standards,  and,  if  so, 
vdiat  would  be  the  fairest  way  of  assignv^ 
ing  such  costs  to  individual  branch  lines. 
The  comments  were  overwhelmingly  in 
agreement  that  smne  superintendence 
costs  should  be  allowed;  however,  there 
was  no  general  agreement  as  to  the  for¬ 
est  method  of  assigning  such  costs.  Some 
parties  contended  that  only  actual  costs 
should  be  assigned.  Conrall  asserts  that 
it  is  almost  impossible  to  keep  track  of 
the  time  of  high  level  supervisors  and  re¬ 
quests  that  superintendence  costs  be 
allowed  as  a  lab^  additive.  ITie  Virginia 
Department  of  Highways  and  Transpor¬ 
tation  su^ests  that  if  a  superintendent . 
spends  the  majority  of  his  time  on  a  sub¬ 
sidised  line,  the  cost  could  be  prorated 
based  on  the  crew  time  spent  on  ttie  sub¬ 
sidized  line  as  it  relate  to  crew  time 
spent  on  other  lines.  New  Jersey  DOT 
would  allow  superintendence  costs  (mly 
when  a  supervisor  is  assigned  directly  to 
a  subsidized  line.  Public  Counsel  stresses 
that  if  ^perintendence  costs  are  to  be 
assigned  directly  to  a  branch,  the  operat¬ 
ing  carrier  must  be  able  to  document  such 
costs  soundly. 

The  Office  has  concluded  that  the  fair¬ 
est  approach  is  to  provide  that  actual, 
direct  superintendence  costs  be  included 
in  the  standards,  based  on  the  number  of 
hours  actually  devoted  to  the  branch  line. 
These  costs  will  be  siffiject  to  audit.  The 
parties  are  free,  of  course,  to  negotiate 
any  other  reasonable  basis  for  the  inclu¬ 
sion  of  superintendence  costs  acceptable 
to  them. 

Engineering  costs.  The  Office  has  indi¬ 
cated  its  tentative  opinion  that  engineer¬ 
ing  costs  should  be  negotiated  separately 
from  the  operating  agreement  and 
should  be  included  as  part  of  the  reha¬ 
bilitation  costs.  The  parties  are  gener¬ 
ally  in  agreement,  and  ConraU  notes 
that  it  has  already  Implemented  this 
approach.  Since  the  desired  result  can  be 
achieved  under  the  present  standards,  no 
change  has  bemi  made. 


Maintenance  of  way  equipment  re¬ 
pair  costs.  'The  Office  luxipoaed  in  its  No¬ 
tice  that  such  repair  costs,  if  incurred 
solely  on  the  branch,  should  be  included 
as  direct  costs;  however,  it  expressed  a 
fear  that  such  an  approach  nflght  lead 
to  some  degree  of  cross-subsidization  by 
the  subsidizer  of  the  upkeep  of  the  car¬ 
rier’s  maintenance  of  way  equipment. 
The  Office  requested  suggestions  from 
the  parties  as  to  how  to  avoid  this  re¬ 
sult.  The  comments  mostly  support 
RSPO’s  approach  but  echo  its  appre¬ 
hensions.  Conrail  contends  that  keep¬ 
ing  track  of  actual  expenses  would  place 
too  great  a  recordkeeping  burd^  on  it 
and  requests  that  the  Office  apportion 
the  equipment  repair  accounts  on  the 
basis  of  some  relevant  statistic,  prefer¬ 
ably  related  to  labor  and  materials.  New 
York  DOT  contends  that  Conrail’s  ap¬ 
proach  would  inflate  the  costs  for  branch 
lines;  that  average  repair  costs  are 
readily  available;  and  t^t  average  re¬ 
pair  costs  should  be  assigned  on  the 
number  of  days  the  machine  is  actually 
used  on  the  branch.  New  Jersey  DOT 
supports  Conrail’s  approach  provided 
that  Conrail’s  handling  of  the  costs  of 
rehabilitation  and  capital  projects  does 
not  result  in  overstatement  of  branch 
line  costs.  Massachusetts  agrees  with 
the  New  York  DOT  approach  but 
stresses  that  for  Account  269  the  cost 
should  be  based  on  the  lowest  cost  al¬ 
ternative  rather  than  average  repair 
cost. 

The  Office  has  concluded  that  the 
fairest  approach  is  to  assign  roadway 
and  machine  and  small  tool  mainte¬ 
nance  costs  to  the  branch  in  proportion 
to  roadway  maintenance  costs  (Ac- 
coimts  202-220).  This  approach  should 
fairly  apportion  costs  while  minimizing 
recordkeeping  and  clerical  time. 

Running  overhead  from  yard  to 
branch,  deadheading,  taxi  and  hotel 
costs.  In  its  Notice,  the  Office  indicated 
its  belief  that  these  costs  should  be  in¬ 
cluded  in  the  standards  but  at  the  same 
time  expressed  i^prehension  that  their 
inclusion  might  reward  or  encourage 
inefficiency  on  the  part  of  the  operator. 
The  parties  were  encouraged  to  pro¬ 
pose  a  standard  which  would  promote 
efficient  operations.  The  Office  did  not 
find  any  of  the  suggested  approaches  to 
be  totally  satisfactory.  It  has  concluded 
that  the  fairest  way  to  handle  these  costs 
is  to  allow  them  to  be  included  on  an  ac¬ 
tual  basis.  Although  this  aK>roach  vidll 
not  provide  the  desired  incentive  to  ef¬ 
ficiency,  the  carrier  is  already  obligated 
to  provide  efficient  service  and  the  sub¬ 
sidizer  can  enforce  this  obligation 
through  intensive  auditing.  With  regard 
to  costs  included  for  running  overhead 
to  provide  service  to  a  branch,  it  should 
be  noted  that  the  off-branch  costs  per 
car-mile  must  be  adjusted  to  exclude  the 
overhead  mileage.  Deadheading,  taxi 
and  hotel  costs,  which  ordinarily  would 
be  included  in  wage  accoimts,  are  to  be 
maintained  separately  to  facilitate  au¬ 
diting. 

Specialized  equipment  costs.  RSPO 
did  not  receive  any  unfavorable  com¬ 
ment  <m  its  proposal  to  amend  Uie  stand- 
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arda  to  provide  that  the  actual  repair 
and  other  costs  of  specialized  equipment 
assigned  to  the  branch  should  be  al¬ 
lowed. 

Termination  of  service  costs.  Since  the 
publication  of  the  August  19, 1976  Notice, 
the  Office  has  formally  requested  the 
views  of  the  Railroad  Retirement  Board 
as  to  whether  employees  assigned  by 
Omrail  to  work  on  branch  lines  operated 
under  subsidy  would  be  protected  by  the 
provisions  of  Title  V  of  the  RRR  Act 
should  the  subsidy  not  be  renewed.  In 
its  respcmse  of  October  5,  1976,  the 
Board  concluded  that  It  lacks  authority 
to  make  any  decision  with  respect  to 
an  employee’s  rights  under  Title  V,  cit¬ 
ing  an  (H>ini(m  of  the  CcMnptroller  Gen¬ 
eral,  dated  August  2,  1976  (No.  B- 
114817).  Hiait  opinion  states  that  “*  *  * 
questions  which  arise  as  to  the  types  of 
payments  to  be  made  under  section  509 
were  not  intended  by  Congress  to  be  re¬ 
solved  by  the  Railroad  Retirement 
Board.”  The  Ccnnptroller  General  cites 
the  arbitration  procedxires  set  up  by  sec- 
tkm  507  of  the  RRR  Act;  notes  that  the 
RaUroad  Retirement  Board  is  not  given 
a  role  In  the  arbitration  process;  and 
concludes  that  ”•  *  *  the  entity  charged 
with  actually  disbursing  the  appropri¬ 
ated  funds  «  *  •  (e.g.,  the  Consolidated 
Rcdl  Corporation)  must  be  considered 
the  entity  with  the  responsibility  to  as¬ 
sure  that  those  funds  are  lawfully  and 
properly  applied  •  •  ‘’’.In  view  of  this 
<47ini(Mi,  it  seems  clear  that  Cbnrall  or 
the  designated  operator  is  afforded  sole 
discretion  to  administer  the  termination 
rights  cff  employees  under  Title  V.  The 
ReUremoit  Board’s  response  and  the 
Comptroller  General’s  (H)lnion  are  in¬ 
cluded  in  the  record  in  this  proceeding 
and  o<H>ies  will  be  made  available  to  in¬ 
terested  parties  upon  request. 

With  regard  to  other  termination 
costs,  such  as  the  cost  of  removing  equip¬ 
ment  after  stopping  service  on  a  sub¬ 
sidized  line,  the  Office  has  chosen  to  fol¬ 
low  its  initial  course.  The  standards  have 
been  amended  to  provide  that  termina¬ 
tion  costs,  to  the  extent  that  they  can 
be  shown  to  be  validly  incurred  as  a  di¬ 
rect  and  sole  result  of  termination  of 
the  subsidy,  will  be  considered  avoidable 
costs  of  providing  service.  Alternatively, 
the  parties  can  include  in  the  operating 
agreement  a  mutually  acceptable  amount 
to  cover  the  reasonable  costs  of  terml- 
natlcm,  although  Conrail  and  others  in¬ 
dicate  that  it  will  be  difficult  to  deter¬ 
mine  terminatlcm  costs  in  advance. 

Administrative  fee.  In  its  Notice,  the 
Office  stated  that  it  did  not  believe  that 
there  was  a  need  to  revise  the  adminis¬ 
trative  fee  of  0.5  percent  of  the  total 
a.nniifl.1  revenues  attributable  to  a  branch 
line  but  indicated  that  it  would  recon¬ 
sider  if  operating  experience  should 
demonstrate  that  the  actual  cost  of  ad¬ 
ministering  subsidized  service  substan¬ 
tially  exceeds  the  fee  as  determined  by 
the  0.5  percent  standard.  All  of  the  State 
comments  support  this  position.  The 
Ootoraro  Railway,  noting  that  it  will  re¬ 
ceive  an  estimated  $500  administrative 
fee  under  the  (kO  percent  standard,  states 
that  it  should  have  the  <^tlon  to  have  its 


actual  costs  allowed.  Ocmrail  estimates 
that  its  administrative  costs  for  the  first 
year  subsidy  prognun  will  be  $710,000. 
(The  Office  presently  estimates  that 
under  the  0.5  percent  standard,  Conrail 
will  receive  an  administrative  fee  the 
first  year  of  $230,000.)  In  its  reply  brief, 
Conrail  stated  its  willingness  to  undergo 
an  audit.  An  auditor  from  the  Commis¬ 
sion  and  a  cost  analyst  from  RSPO 
audited  Conrail’s  estimated  administra¬ 
tive  expenses  and  concluded  that  the 
total  estiomted  administrative  cost  for 
the  first  year  would  be  a  minimum  of 
$595,000.  (The  audit  was  observed  by  a 
representative  of  several  state  agencies.) 
In  view  of  these  findings,  the  Office  be¬ 
lieves  that  in  fairness  the  operating 
carrier’s  administrative  fee  should  be  in¬ 
creased  from  0.5  percent  to  one  percent 
of  annual  revenues. 

Management  fee.  The  Notice  stressed 
that  the  4.5  percoit  management  fee 
contained  In  the  standards  is  not  a  ceil¬ 
ing,  and,  for  the  most  part,  the  com¬ 
ments  do  not  dispute  this  statement; 
however,  the  Maryland  and  New  Jersey 
DOT’S  suggest  that  the  Office  stress  the 
4.5  percent  fee  is  also  not  intended  to 
be  a  floor.  We  disagree;  in  our  view, 
Conrail  and  other  “designated  railroads” 
(Section  304(d)  (1)  of  the  RRR  Act)  are 
entitled  to  receive  a  minimum  of  4.5 
percent  return  for  providing  subsidized 
service.  Moreover,  “responsible  persons”. 
Including  short  line  operators  designated 
by  a  subsidizer,  are  in  a  preferred  posi¬ 
tion,  since  unlike  Conrail  or  other  desig¬ 
nated  railroads,  they  are  under  no  legal 
compulsion  to  continue  service  on  the 
subsidized  light-density  lines.  For  this 
reason,  we  would  not  expect  to  disap¬ 
prove  a  short  line  operator’s  fee,  which 
exceeded  4.5  percent,  even  though  it  was 
not  tied  to  incentive  provisions. 

Traffic  and  general  expenses.  In  its 
Notice,  the  Office  proposed  a  test  to  be 
used  in  determining  whether  a  railroad 
would  be  eligible  to  include  traffic  and 
general  expenses.  In  response  to  the 
comments,  the  Office  has  modified  the 
wording  of  the  test  to  read  as  follows ; 

The  costs  assigned  under  these  accounts 
shall  be  the  actual  branch  costs  assigned  on  a 
direct  basis  and  will  be  assignable  only  If 
the  .size  of  the  rallrocKl’s  operation  (meas¬ 
ured  in  total  mileage,  gross  revenues,  gross 
ton-miles  or  car-miles)  Is  increased  by  more 
than  25  percent  as  a  result  of  operating  the 
subsidized  service,  or  the  Individual  line 
being  operated  under  a  subsidy  agreement 
generates  $10  million  or  more  In  gross  reve¬ 
nues  per  annum. 

In  response  to  the  comments  of  both 
the  Octoraro  and  Hillsdale  Railways,  the 
Office  wishes  to  make  clear  that  a  new 
carrier,  formed  to  operate  a  subsidized 
line,  will  qualify  under  this  test  since  the 
size  of  its  operation,  which  did  not  exist 
at  the  start  of  the  subsidy  program,  wfll 
be  increased  by  more  than  the  prerequi¬ 
site  25  percent.  Expenses  Includable  un¬ 
der  this  section  are  to  be  direct  expenses, 
not  apportioned.  They  should  be  covered 
in  the  operating  agreement  between  the 
parties  and  subject  to  audit  by  the  stffi- 
sidlzer.  This  approach  should  alleviate 
the  strong  objection  of  file  Office  of  Pub¬ 
lic  Counsel,  which  contends  that  the  in- 


clusicm  of  traffic  and  general  expenses 
as  an  avoidable  cost  will  lead  to  a  loosen¬ 
ing  of  the  standards  wherry  virtually 
any  eost  could  be  viewed  as  avoidable. 

It  should  also  be  emphasized  that 
where  the  railroad  qualifies  for  reim- 
bursonent  for  traffic  expenses  the  Office 
would  expect  it  to  make  a  conscientious 
effort  to  maximize  branch  line  traffic  in 
consideration  for  reimbursement  of  its 
net  avoidable  costs,  including  traffic  ex¬ 
penses,  plus  payment  of  a  management 
fee.  We  believe  the  subsidizer  may  prop¬ 
erly  insist  that  the  railroad  solicit 
branch  line  traffic,  e.g.,  include  the 
branch  line  on  maps  which  are  published 
for  traffic  solicitatlcm  purposes.  The  fail¬ 
ure  to  perform  this  service  would  hi  our 
view  constitute  grounds  for  refusing 
Federal  reimbursement  of  traffic  ex¬ 
penses. 

Determination  of  revenue  attributable. 
The  Office  stated  in  its  Notice  that  it 
would  consider  suggestions  from  the 
parties  on  alternative  methods  of  defin¬ 
ing  “revenue  attributable”  which  would 
permit  elimination  of  off-branch  costs. 
Pennsylvania  DOT  contends  that  the  Of¬ 
fice  is  limited  to  the  present  approach 
or  to  the  application  of  Rail  Form  A 
standard  costing  to  branch  line  revenue, 
specifying  $80  per  car  plus  $1  per  mile 
(or  whatever  Rail  Form  A  studies  de^ 
termine).  New  York  DOT  argues  that 
the  revenue  properly  attributable  to  the 
rail  properties  is  the  actual  revenue  that 
would  be  lost  if  the  line  were  abandoned. 
It  advocates  a  precise  traffic  retention 
factor  for  each  branch  line.  Ihe  Chessie 
System  is  unalterably  exposed  to  any  at¬ 
tempt  to  develop  procedures  for  allocat¬ 
ing  revenues  between  on-  and  off -branch 
segments,  and  thereby  excluding  the  use 
of  off -branch  costs  as  an  dement  of  total 
avoidable  cost.  The  more  valid  approach, 
in  the  opinion  of  the  Chessie,  is  to  con¬ 
centrate  attention  on  refining  measure¬ 
ments  of  avoidable  off -branch  costs.  Con¬ 
rail  states  that  it  is  open  to  further  dis¬ 
cussion  of  New  York’s  suggestion  for  use 
of  a  “revenue  retention  factor”  but  is 
not  presently  able  to  devote  the  neces¬ 
sary  time  to  research  alternative  meth¬ 
ods  of  defining  revenues.  DOT  believes 
the  present  standard  represents  probably 
the  least  arbitrary  approach  and  sug¬ 
gests  that  the  adoption  of  a  cost-center 
bcused  uniform  system  of  accounts  could 
make  It  more  acetuate.  Public  Counsel 
asserts  that  in  the  absence  of  a  proper 
system  of  accounts,  the  existing  stand¬ 
ards,  “though  essentially  an  application 
of  average  variable  costs  by  commodity, 
represents  the  ‘best’  method  to  determine 
off -branch  costs.” 

In  view  of  these  comments,  the  Office 
is  retaining  its  present  method  for  de¬ 
termining  revenues  attributable.  As 
noted  by  the  (Commission  In  its  report 
concerning  the  national  standards  for 
abandonment  of  fines  and  discontinu¬ 
ance  of  service  (41  FR  48520)  several 
studies  and  experiments  are  underway, 
the  results  of  which,  when  available,  may 
be  expected  to  shed  some  new  Iteht  on 
the  problem.  The  principal  advantage  of 
devdoplng  an  altomatlve  to  the  present 
method  of  attributing  revenues  for  origi¬ 
nated  and  terminated  traffic  would  be 
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to  elimuiate  oS-brauca  coeting.  The  Of¬ 
fice  will  be  recei>tive  to  future  propoeale 
which  would  achieve  this  result.  Gen¬ 
erally.  such  proposals  should  meet  the 
same  tests  of  justness  and  reasonableness 
as  would  be  required  of  dUvisions  of  J<^t 
rates  under  section  15(6)  (a)  of  the  In¬ 
terstate  Commerce  Act. 

Alternative  compensation  for  use  of 
property  over  which  subsidized  service 
is  performed.  This  subject  is  discussed 
above  under  the  heading  “Incmne  fnxn 
property  over  which  the  subsidized  serv¬ 
ice  is  pwformed.’* 

Technical  amendment.  The  Office  pro¬ 
posed  to  revise  §  1125.1(d)  to  read  in 
pertinent  part: 

The  final  payment  wUl  be  adjusted  based 
on  data  related  to  the  sub^dy  period.  Where 
an  adjustment  resutta  in  an  Increase  in  the 
estimated  subsidy  payment,  the  amotmt  of 
such  Increase  in  excess  of  IS  percent  of  the 
estimated  paymmt  shall  be  treated  as  a 
carryover  aT<ddabl»  cost  in  the  subsequent 
subsidy  year  unless  the  radlroad  notifies  the 
subsidizer  that  the  estimate  wlU  be  exceeded 
by  more  than  15  percent  based  on  the  data 
contained  in  one  of  the  Financial  Status  Re¬ 
ports  issued  during  the  first  10  months  of 
the  subsidy  year  as  required  by  $  1125.9(f) 
or  the  increase  results  from  an  expense  pre¬ 
approved  by  the  subsidizer. 

The  only  objecticm  to  this  amendment 
came  from  the  Maryland  DOT  whU^  in¬ 
terpreted  its  effect  as  being  to  release  an 
operating  carrier  from  its  obligation  to 
submit  timely  financial  reports,  thus 
placing  an  unreasonable  burden  on  the 
subsidizer.  Hie  amendment  has  be^ 
adopted  as  proposed.  In  its  reply  brief. 
Conrail  stated  that  its  goal  is  to  issue 
monthly  status  reports  with  the  inten¬ 
tion  of  closing  the  preparation  time  to  a 
period  not  to  exceed  110  days  from  the 
end  of  the  operating  month. 

The  Office  has  made  other  editorial 
revisions  and  added  miscellaneous  ac¬ 
counts  to  conform,  as  appropriate,  the 
regional  standards  with  the  recently 
adopted  naticmal  abandonment  and  sub¬ 
sidy  standards  (41  FR  48520) . 

Additional  points  raised  by  the  com¬ 
ments.  Conrail  suggests  that  the  Office 
amend  §  1125.5  Avoidable  cost  Of  pro¬ 
viding  service  specifically  to  include 
costs  of  arbitraries,  vacaticm.  holiday  and 
sick  pay.  The  Office  does  not  believe  that 
such  an  amendment  is  necessary  since 
these  costs  are  included  in  the  section. 
However,  the  section  has  been  am^ded 
to  provide  that  these  items  must  be  iden- 
tffied  separately  for  audit  purposes  when 
they  are  included  in  the  carrier’s  labor 
costs. 

Section  1 125.5  (g>  of  the  standards 
presently  uses  miles  of  track  as  the  sole 
basis  for  the  apportionment  to  a  Branch 
of  property  taxes  levied  on  a  state-wide 
basis.  Conrail  suggests  that  when  a  state¬ 
wide  valuation  formula  is  used  in  the 
evaluation  of  rail  properties  for  tax  pur¬ 
poses,  the  tax  cost  for  an  individual 
branch  should  be  based  on  the  distribu¬ 
tion  of  the  assessment  by  the  State  to 
that  branch  and  the  application  of  the 
aiH>ropriate  tax  rate.  In  addition,  Con- 
raU  suggests  a  separate  procedure  for 
determining  the  tax  implicable  to  rolling 
stock  attributid)le  to  each  branch.  The 


New  Jersey  DOT  concurs  with  both  of 
these  {HToposals.  The  Office  has  concluded 
that  their  Implementaticm  will  result  in 
a  more  accurate  determination  of  png>- 
erty  taxes  attributable  to  branch  lines 
and  has  amended  the  standards  accord¬ 
ingly. 

The  Office  of  Public  Counsel  stresses 
the  need  for  a  system  of  accounts  which 
will  allow  an  accurate  determinati(m 
necessity  of  calculating  off -branch  costs. 
Public  Counsel  argues  that  as  Imig  as 
such  a  system  of  accounts  is  imavailable, 
any  assignment  of  costs  and  revenues 
must  be  arbitrary  and  the  Office  will  con¬ 
tinue  to  receive  modification  requests 
from  parties  who  perceive  an  individual 
benefit  to  be  gained  by  the  requested 
modification.  Public  Counsel  recom¬ 
mends  that  the  Office  ccmduct  studies  to 
identify  the  appropriate  generalized  cost 
and  rail  operations  based  on  the  func¬ 
tions  which  a  railroad  performs;  the  level 
of  specificity  necessary  for  an  accurate 
determination  of  the  costs  associated 
with  a  particular  rail  service;  the  seg¬ 
ments  of  a  railroad  f which  data  should 
be  collected;  and  the  cost  and  feasibility 
of  implementing  such  a  system.  Further¬ 
more,  Public  Ckiiinsel  reomnm^ds  that 
the  Office  seek  legislation  giving  it  clear 
authority  to  require  that  the  necessary 
data  be  developed  and  costing  sj^tems  be 
implemented. 

The  Office  agrees  with  Public  Counsd 
that  a  more  acciirate  system  of  accounts 
is  desirable.  Toward  that  end,  the  Office 
is  working  with  the  Commission  (m  the 
formulation  of  a  new  ji]^orm  system  of 
accounts.  The  Commii^on  has  been  as¬ 
signed  the  respcmslbillty  undw  the  Bail 
Act  to  promulgate  such  a  system  by  June 
30,  1977.  A  proposed  system  of  accounts, 
based  cm  cost-centers,  was  issued  August 
2, 1976,  41  FR  33016,  and  the  Commlsslmi 
is  currently  reviewl^  public  comment  on 
its  proposals.  It  is  not  certain  that  the 
system  of  accounts  which  is  finally 
adopted  will  prove  a  paziacea,  but  it  is 
anticipated  that  the  accuracy  of  cost 
and  revenue  determinations  under  the 
standards  will  be  Improved,  and,  there¬ 
fore,  the  standards  will  be  amended  to 
conform  to  the  new  system  when  it  is 
adopted. 

Retroactivity.  The  Office  received 
widely  divergent  comments  on  the  ques¬ 
tion  of  which,  if  any,  of  the  pnH>06ed 
amendments  ^ould  be  made  retro^tive 
to  the  date  branch  lines  were  first  oper¬ 
ated  under  the  freight  service  subsidy 
program.  The  Michigan  Department  of 
•Highways  and  Transportation  argues 
that  all  of  the  amendments  should  be 
retroactive  on  the  grounds  that  other¬ 
wise  there  will  not  be  a  proper  base  on 
which  to  compare  various  years  of  opera¬ 
tions;  furthermore,  unless  scxne  of  the 
amendments  are  made  retroactive,  some 
operators  will  be  not  be  able  to  recover 
their  costs  in  the  first  year  of  (H>erations 
and  may  decline  to  continue  operations 
for  the  second  subsidy  year.  On  the  other 
hand,  the  Maryland  DOT  is  imwilling  to 
allow  any  retroactivity  and  argues  that 
the  standards  in  effect  at  the  time  the 
operating  contract  was  executed  should 
remain  in  force  ior  the  life  of  the  con¬ 
tract.  Maryland  DOT  points  out  that  it 


may  be  impossible  for  States  to  Increase 
amounts  budgeted  fmr  the  subsidy  pro¬ 
gram  during  the  middle  of  the  con¬ 
tractual  and  fiscal  year.  Pennsjrlvanla 
Exyr  also  points  out  that  It  Is  not  legal 
for  many  governmental  agencies  to  pay 
retroactively  determined  costs.  Most 
govemmente  are  required  to  set  a  celling 
on  contracts  before  they  can  be  approved. 
By  law,  retroactivity  would  thus  be 
limited  in  its  ^ectiveness  to  the  ceiling 
set  by  State  on  the  individual  contracts. 
Ck>nrail  counters  these  arguments  by 
noting  that  most  of  the  cost  items  being 
considered  in  this  proceeding  were 
pointed  out  to  all  parties  diulng  the 
negotiaticm  period.  However,  Conrail  also 
states  that  it  may  not  be  feasible  to  make 
some  of  the  amendments  retroactive 
since  the  necessary  data  for  the  period 
involved  may  not  be  available.  The  Hills¬ 
dale  Railway,  a  shmrt  line  carrier,  states 
that  the  proposed  amendments  should 
be  made  retroactive  as  long  as  no  adverse 
ecimomic  impact  will  result  for  short  line 
carriers. 

Only  two  of  the  comments,  those  of  the 
New  Jersey  and  the  Virginia  transporta¬ 
tion  departments,  specify  those  proposed 
amendments  which  the  departments  be¬ 
lieve  should  be  made  retroactive.  New 
Jersey  DOT  recommends  that  only  the 
following  amendments  be  retroactive: 
revenues  from  bridge  and  overhead  traf¬ 
fic;  off-branch  costs— Class  n  railroads; 
income  from  property  over  which  sub¬ 
sidized  service  is  performed;  main¬ 
tenance  of  way  equipment  rep^  costs; 
and  taxi,  meals  and  hotel  costs  (Accotmt 
402  prorated  on  miles,  not  hours).  It 
would  make  the  amendments  concerning 
supervision  costs,  management  fee  and 
traffic  and  general  expenses  effective  at 
the  start  the  second  subsidy  year.  The 
Virginia  Department  of  mghways  and 
Transportation  recommends  that  the  fol¬ 
lowing  amendments  be  made  retroactive : 
superintendence  costs;  maintenance  of 
way  equipment  repair  costs;  adminis¬ 
trative  fee;  management  fee;  and  traffic 
and  general  expenses. 

As  a  general  principle,  the  Office  be¬ 
lieves  that  it  would  be  inappropriate  to 
disrupt  the  existing  contractual  relation¬ 
ships  between  the  raUroads  and  the  sub¬ 
sidizers  by  applying  the  standards  retro¬ 
actively  in  the  first  subsidy  year.  There¬ 
fore,  the  following  changes  in  the  stand¬ 
ards  will  apply  prospectively  to  contracts 
executed  subsequent  to  the  effective  date 
of  this  order,  u^ess  the  parties  mutually 
agree  (or  have  mutualh^  agreed)  to  their 
retroactive  application;  revenues  from 
interchange  traffic;  off-branch  costs — 
Class  II  railroads;  superintendence  costs; 
maintenance  of  way  equipment  repair 
costs;  running  oveihead  from  yard  to 
branch,  deadheading,  taxi  and  hotel 
costs;  terminatlmi  of  service  costs;  ad¬ 
ministrative  fee;  traffic  and  general  ex¬ 
penses;  and  property  taxes. 

The  Office  has  clarified  the  intent  or 
application  of  the  standards  in  several 
areas,  and  these  clarifications  should  ap¬ 
ply  retroactively  and  govern  the  existing 
contrMtual  relationships  of  the  parties. 
These  areas  include;'  passenger  train 
revenues  and  costs;  revenues  from  bridge 
traffic;  revenues  from  -  shipments  with 
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transit  privileges;  ezighieering  costs; 

^  management  fee;  income  from  and  alter¬ 
native  comiiensation  for  use  of  property 
over  which  subsidized  service  Is  per¬ 
formed;  and  specialized  equipment  costs. 

The  procediural  amendments  t^ply 
prospectively  upon  the  effective  date  of 
this  order. 

Interpretations  of  the  standards.  The 
Office  has  considered  some  matters  in 
this  rulemaking,  e.g.,  revenues  from 
bridge  traffic  and  engineering  costs, 
which  have  resulted  in  clarification 
ratiier  than  amendment  of  the  stand¬ 
ards.  It  believes  it  may  be  beneficial  to 
establish  a  procediure  for  issuing  in- 
terpretaticm  of  the  standards  without 
resorting  to  formal  rulemaking.  New 
§  1125.1(e)  provides  that  the  Office  wrill 
entertain  petitions  to  Interpret  the  intent 
or  application  of  the  standards.  Where  a 
request  for  a  nfiing  arises  from  a  dispute 
with  other  parties,  the  petitioner  should 
identify  the  other  parties  and  serve  them 
with  a  cc^y  of  the  petition.  The  other 
parties  may  support  or  oppose  the  peti¬ 
tion  by  filing  (and  serving)  a  reply 
within  ten  days  of  receipt  of  the  petition. 
Where  Uie  issue  raised  is  of  general  in¬ 
terest.  the  Office  may  also  issue  a  notice 
inviting  public  comment.  The  Office  will 
issue  an  interpretation,  unless  it  con¬ 
cludes  that  the  matter  raised  requires 
amendment  of  the  standards,  in  which 
case  the  Office  will  institute  a  rulemaking 
proceeding. 

Partus  Ptlihg  CoaniRirrs 

Government.  UJ5.  Department  of 
Transportation;  Office  Ol  PubUc  Coun¬ 
sel;  Delaware  Transportation  Author¬ 
ity;  Maryland  Department  of  Transpor¬ 
tation  ;  Commonwealth  of  Massachusetts. 
Executive  Office  of  Ttansportation  and 
Construction;  State  of  Michigan.  Depart¬ 
ment  of  Highways  and  Transportation; 
New  Jersey  Department  of  Transporta¬ 
tion;  New  York  Department  of  Trans¬ 
portation;  Commonwealth  of  Pennsyl¬ 
vania.  Department  of  Transportaticm; 
Commonwealth  of  Virginia  Department 
of  Highways  and  Transportation;  Pub¬ 
lic  Service  Commission  Wisconsin. 

Bxisiness.  Agway.  Inc.;  Baker/Beech- 
Nut  Corporation;  Penn  CJentral  Trans- 
portatimi  Company. 

Railroad.  Ch^ie  System;  Consolidated 
Rail  Corporation;  Hillsdale  County  Rail¬ 
way  Company,  Inc.;  Lehigh  Valley  Rail¬ 
road  Company;  Octoraro  Railway,  Inc. 

Organization.  National  Industrial 
Traffic  League. 

Order 

In  light  of  the  foregoing. 

It  is  ordered.  That  Part  1125  of  Sub¬ 
chapter  B  of  Chapter  X  of  Title  49  of 
the  Code  of  Federal  R^mlatlcms  be 
amended  by  makihg  the  changes  set  forth 
below  to  the  standards  adopted  on  Jan¬ 
uary  8.  1975  and  amended  on  March  28, 

1975,  January  22,  1976  and  March  26, 

1976. 

And  it  is  further  ordered.  That  this 
order  shall  become  effective  December  16, 
1976. 

This  is  not  a  majm:  Federal  action  sig¬ 
nificantly  affecting  the  quality  of  the 
human  aivircmm^it  within  the  meaning 


of  the  National  Environmental  PoUey 

Acta<lM9. 

Issued  December  16,  1976  by  Alan  M. 
Pitzwater,  Director,  Rail  Services  Plan¬ 
ning  Office. 

By  the  Commission. 

Robert  L.  Oswald, 

Secretary. 

1.  Section  1125.1  is  amended  by  revis¬ 
ing  paragraph  (d)  and  by  adding  a  new 
paragrai^  (e)  to  read  as  fc^ows; 

§  112.^.I  Purpose  and  ^cope. 

***** 

(d)  The , standards  set  forth  herein 
employ  an  interim  formula  for  establish¬ 
ing  an  estimated  first  year  subsidy  pay¬ 
ment.  Ihls  estimate  will  serve  as  a  basis 
for  the  subsidy  offer  within  the  context 
of  section  304(c)  (2)  of  the  Act,  as 
amended,  and  provide  a  framework  for 
the  negotiation  of  a  subsidy  agreement. 
In  subsequent  years  the  estimated  sub¬ 
sidy  payment  will  be  based  on  the  rail¬ 
road’s  Financial  Status  Reports  as 
specified  in  §  1125.9(f).  The  parties  may 
agree  in  arm’s-length  negotiations  to 
provisions  which  modify  these  standards, 
subject  to  review  of  such  modifications 
by  the  Office.  The  Office  woidd  not  expect 
to  disapprove  variations  from  the  stand¬ 
ards  which  are  the  product  of  arm’s- 
length  negotiations  and  which  are  shown 
to  be  reasonable  in  the  light  of  the  per¬ 
tinent  facts  and  circiunstances.  When  an 
agreement  has  been  reached,  a  copy  shall 
be  filed  promptly  with  the  Office  for  its 
review.  The  amoimt  a  subsidizer  must 
c^er  imder  sectkm  304(c)  (2)  (A) ,  as 
amended,  is  the  amount  computed  in 
accordance  with  the  Interim  formula,  or 
$1.00,  whichever  is  the  greater  amount. 
The  final  payment  will  be  adjusted  based 
on  data  related  to  the  subaicty  period. 
Where  an  adjustment  results  in  an  in¬ 
crease  in  the  estimated  subsicty  payment, 
the  amoimt  of  such  increase  in  excess  of 
15  percent  of  the  estimated  pajiment  shaft! 
be  treated  as  a  carryover  avoidable  cost 
in  the  subsequent  subsidy  year  unless  the 
railroad  notifies  the  subsidizer  that  the 
estimate  will  be  exceeded  by  more  than 
15  percent  based  on  the  data  contained  in 
one  of  the  Financial  Status  Reports  is¬ 
sued  during  the  first  10  months  of  the 
subsidy  year  as  required  by  S  1125.9(f) 
or  the  increase  results  from  an  expense 
preapproved  by  the  subsidizer. 

(e)  Parties  desiring  an  interpretation 
of  the  standards  should  file  a  written 
petition  citing  the  section  invcdved  and 
setting  forth  their  position  and  rationale. 
If  the  request  arises  from  a  dispute  with 
other  parties,  tiie  petitioner  should  iden¬ 
tify  those  p>arties  and  serve  each  of  them 
with  a  copy  of  the  petition.  Parties  desir¬ 
ing  to  file  a  reply  must  do  so  within  10 
days  of  their  receipt  of  the  petition.  The 
Office  will  issue  an  interpretation,  imless 
it  concludes  that  the  matter  raised  re¬ 
quires  lunendment  of  the  standards,  in 
which  case  the  Office  will  institute  a  rule- 
making  proceeding. 

2.  Section  1125.3  is  amended  by  revis¬ 
ing  the  second  sentence  of  the  introduc¬ 
tory  paragraph  and  by  revising  para¬ 
graph  (c)  (4)  to  read  as  follows . 


§li2.>.3  interim  $»«ibMil)r  paymewu  1 

**•••; 

The  interim  payment  may  be  adjusted, 
by  agreement  of  the  parties,  to  take  Into 
account  factme,  such  as  rate  increases 
and  changes  in  traffic  levels,  which  would 
make  the  sole  use  of  base  year  data  an 
inappropriate  means  of  estimating  the 
payment  for  the  subsidy  year  or  to  con¬ 
form  to  ameiodments  to  the  staitdards 
made , subsequent  to  the  original  agree¬ 
ment.’  •  ♦  * 

•  «  >  *  • 

(c»  *  *  * 

(4)  Transportation  costs  shall  be 
estimated,  based  on  system  average  costs. 
The  number  of  trips  per  year  shah  be 
based  on  the  frequency  of  service  per¬ 
formed  at  the  time  the  notice  is  filed 
unless  the  parties  agree  to  a  different 
level.  Labor  costs  for  train  crews  shall 
be  based  on  system  average  costs  for  each 
type  of  crew  applied  to  the  hours  of  serv¬ 
ice  on  the  branch.  The  crew  costs  shall 
be  classified  into  three  major  categories: 
yard,  local/way  and  through.  The 
strai^t  time  average  cost  per  hour  for 
each  yard,  local/way  or  through  train 
crew  member  shall  be  calculated  for 
Cfiass  I  railroads  by  using  the  railroad's 
Elnu^oyees,  Service,  and  Compensation 
Report  (Form  B)  for  the  base  year.  The 
calculation  is  made  by  adding  together 
the  straight  time  compensation,  col.  (9) . 
and  the  constructive  allowances,  coL  (11) . 
and  dividing  this  total  the  straight 
time  hours  actually  worked,  col.  (4> .  This 
process  would  be  r^neated  for  each  yard, 
local/way  and  through  tialn  class  of  em- 
fdoyee.  For  Cfiass  n  railroads,  tiie 
straight  time  average  cost  per  hour  for 
each  yard,  local/way  or  through  train 
crew  member  shall  be  calculated  in  the 
same  manner,  using  the  railroad’s  pay¬ 
roll  records  for  the  base  year.  After  the 
houriy  rate  is  determined  for  each  mem¬ 
ber,  the  cost  per  crew  hour  shall  be  cal¬ 
culated  based  on  the  exact  size  and  con¬ 
sist  of  the  crew  ciurently  serving  the 
branch.  The  crew  cost  per  hour  is  multi¬ 
plied  by  the  estimated  hours  that  will  be 
incurred  in  serving  the  branch  during 
the  subsidy  period.  The  estimated  direct 
crew  costs  must  be  increased  to  cover 
fringe  benefits  using  the  procedure  de¬ 
scribed  in  §  1125.5(e).  The  railroad  shall 
also  furnish  estimates  of  costs  for  the 
ronaining  transportation  accounts  using 
the  final  standards  as  a  guide  to  their 
includability  and  basis  of  calculation. 

§  1125.4  [Amended] 

3.  Section  1125.4(a)  is  amended  as 
follows : 

•  «  #  #  • 

(a;  Account  101 — Freight.  The  rev¬ 
enues  assigned  under  this  account  shall 
be  the  actual  revenues,  including  transit 
revenues,  accruing  •  •  * 

*  •  ty  #  • 

4.  The  closing  text  of  §  1125.4(a)  is 
revised  to  read  as  follows: 

All  traffic  that  is  received  or  forwarded 
through  interchange  at  a  point  on  the 
branch,  Includhig  ferry  operations,  shaU 
be  considered  as  originating  m’  terminat¬ 
ing  on  the  branch.  The  revenues  of  all 


FCOCSAL  RECISTEK,  VOi.  41,  NO.  246 — ^TUESDAY,  OECEJMBEft  2),  1976 


56692 


RULES  AND  REGULATIONS 


other  bridge  or  overhead  traffic  shall  be 
attributed  to  the  branch  on  the  ratio  of 
miles  moved  on  the  branch  to  miles 
moved  on  the  system.  Provided,  hov)~ 
ever.  That  the  parties  may  agree  on 
a  mutually  acceptable  usage  charge  lor 
bridge  traffic  in  lieu  of  the  mileage  ap¬ 
portionment. 

5.  Psuagraph  (b)  of  §  1125.4  is  deleted. 

8.  Paragraph  (c)  of  §  1125.4  is  revised 
to  read  as  follows ; 

•  •  *  •  • 

(c)  Account  106 — Mail;  Account  107 — 
Express.  The  revenues  assigned  under 
these  accoimts  shall  be  apportioned  to 
the  branch  cm  the  ratio  of  the  miles  that 
the  shipment  moved  on  the  branch  to  the. 
miles  it  moved  on  the  system  of  the  rail¬ 
road  but  only  if  such  revenues  are  earned 
by  freight  trains  operating  cm  the  branch 
line. 

•  •  *  •  * 

7.  Paragraph  cd)  of  §  1125.4  is 
amended  as  follows: 

(d)  Account  no— Switching:  Account 
113 — Water  transfers;  Account  131 — 
Dining  and  Buffet;  Account  132 — Hotel 
and  restaurant  •  •  ♦ 

8.  me  Introductory  paragraph  of 
9  1125.5  is  revised  to  read  as  fc^ows: 

§  1125.5  Avoidable  ro«ts  of  providing 
service. 

me  avoidable  costs  of  providing  serv-* 
Ice  cm  a  branch  are  the  total  of  the  costs 
assigned  or  apportioned  to  the  branch 
in  accKirdance  with  this  section.  Costs  ap- 
porticmed  imder  this  section  shall  be  de¬ 
rived  from  the  latest  Form  R-l  or  Form 
R-2  of  the  railroad  filed  with  the  Com¬ 
mission  prior  to  the  conclusion  of  the 
subsidy  year.  Labor  costs  must  be  identi¬ 
fied  separately  for  all  accounts  when 
exists  are  assigned  on  a  direct  basis. 
Amoimts  Included  for  arbltraries,  vaca- 
tiem,  holiday  and  sick  pay  must  also  be 
Identified  separately. 

•  *  •  •  • 

9.  Section  1125.5<a)  (l)  is  amended  as 
follows: 

(a)  •  •  • 

(1)  Account  201 — Superintendence: 
Account  202 — Roadway  maintenance 

*  «  • 

•  •  •  •  • 

10.  Section  1125.5(a)  (2)  is  amended 
as  follows: 

(a)  •  •  * 

(2)  •  *  •  Account  257 — Power — trans¬ 
mission  systems;  Account  265 — Miscel¬ 
laneous  structures:  and  Account  266 — 
Depreciation. 

•  •  •  *  • 

11.  Section  1125.5(a)(3)  is  amended 
as  follows: 

(a)  •  •  • 

(3)  •  •  *  Account  273 — Public  Im¬ 
provements — Maintenance;  Account 

274 — Infuries  to  persons:  Account  275 — 
Insurance:  Account  276 — Stationery  and 
printing:  Account  278  •  •  • 

*  •  •  *  • 

12.  Seetlcm  1125dl  is  amended  by  add¬ 
ing  a  new  paragraph  (a)  <5),  reading  as 
foOowa: 

•  •  •  •  • 


(a)  •  •  • 

(5)  Account  269 — Roadway  machines; 
and  Account  271 — Small  tocHs  and  sup¬ 
plies.  me  costs  under  these  siccounts 
shall  be  assigned  to  the  branch  on  the 
basis  of  the  ratio  that  the  branch 
amoimts  in  Accounts  202-220  bear  to  the 
carrier’s  system  total  for  the  same  ac¬ 
counts. 

13.  Section  1125.5(b)  (1)  is  amended 
by  adding  at  the  end  thereof  the  foUow- 
ing  new  sentence: 

•  •  •  •  • 

(b)  Maintenance  of  Equipment — (1) 

*  *  *  me  costs  assigned  under  this  ac- 
coimt  for  specialized  equipment  devoted 
exclusively  to  branch  line  service  shall  be 
the  actual  costs  assigned  on  a  direct 
basis. 

•  •  •  •  • 

14.  Section  1125.5(b)  (2)  is  deleted. 

15.  Section  1125.5(b)  (5)  Is  amended  by 
adding  at  the  end  of  both  the  first  and 
sec(md  paragr^hs  thereof,  the  followbig 
new  sentence: 

(b)  •  •  * 

(5)  me  costs  assigned  under  this  ac- 
coimt  for  specialized  equipment  devoted 
exclusively  to  branch  line  service  shall 
be  the  actual  costs  assigned  on  a  direct 
basis. 

16.  Sectimi  1125.5(b)  (5)  (64)  is  deleted. 

17.  Section  1125.5(b)  (6)  is  amended  as 
follows: 

(b)  •  *  • 

(6)  Account  301 — Superintendence; 

Account  302 — Shop  machinery;  Account 

304 —  Power  plant  machinery;  Account 

305 —  Shop  and  power  plant  machinery: 
Account  332 — Injuries  to  persons;  Ac¬ 
count  333 — Insurance:  Account  334 — 
Stationery  and  printing:  Account  336 — 
Joint  maintenance  of  equipment  ex- 
penses-Dr  •  •  • 

•  *  •  •  • 

18.  Section  1125.5(c)  (1)  is  amended  as 
follows: 

0  0**9 

(c)  •  •  • 

(1)  Account  371 — Superintender^e; 

Account  372 — Dispatching  trains  *  •  * 

•  -  •  •  •  • 

19.  Section  1125.5(c)  (14)  is  amended 
to  read  as  follows: 

0  *  .  *  ^  *  * 

(c)  •  •  * 

(14)  Account  410 — Stationery  and 
printing;  Account  411 — Other  expenses 

*00 

0  0  0  0  0 

20.  Section  1125.5(e)  (1)  is  amended  by 
revising  the  second  sentence  and,  by 
adding  a  new  sentence  at  the  end  thereof, 
reading  as  follows: 

(e)  •  *  * 

(!)•••  The  pex-centage  shall  be  de- 
vrioped  for  Class  I  raftrofuls  by  using 
data  from  the  railroad’s  latest  Form 

Rr-1.  •  •  • 

me  percentage  i^all  be  develcm^d  for 
Class  n  railroads  In  the  same  manner 
prescribed  for  Class  I  railroads,  using  the 
latest  data  avallfd>le. 


21.  Section  1125.6(g)  is  revised  to  read 
as  follows: 

*  •  *  •  * 

(g)  Property  taxes.  (1)  me  amount 
of  property  taxes  shall  be  the  amount 
levied  against  the  property  on  the 
branch,  in  those  States  where  a  true  ad 
valorem  tax  is  levied,  based  on  the  value 
of  certain  kinds  of  railroad  property, 
such  as  track,  land,  buildings  and  other 
facilities. 

(2)  In  States  where  property  taxes  are 
assessed  on  the  basis  of  a  formula  of  a 
State-wide  valuation  of  property  and  the 
branch  or  branches  are  Included  in  the 
valuation  of  the  railroad  operathig  the 
service,  the  tax  on  each  branch  shall  be 
based  on  the  distribution  of  the  assess¬ 
ment  by  the  State  to  that  branch  and 
the  application  of  the  appropriate  tax 
rate  or  rates. 

(3)  In  States  where  the  real  pri^xerty 
taxes  are  assessed  and  levied  against  the 
owner  of  the  property  but  the  rolling 
stock  is  assessed  to  the  railroad  operat¬ 
ing  the  service  (m  the  basis  of  a  formula 
of  a  State-wide  valuation  of  property, 
the  tax  on  rolling  stock  attributable  to 
each  branch  shall  be  determined  as  fol¬ 
lows: 

(1)  Find  the  percent  which  the  cost  of 
equipment  as.  used  in  the  formula  Is  to 
the  total  of  all  property  cost  as  used  In 
the  formula; 

(11)  Apply  that  percentage  to  the  total 
State  assessment  to  determine  the  por¬ 
tion  of  the  assessment  attributable  to 
rolling  st(x:k; 

(Hi)  Allocate  the  rolling  stock  assess¬ 
ment  thus  determined  to  each  branch  on 
the  basis  of  car  and  loccxnotive  unit 
miles  on  the  branch  to  total  car  and  lo- 
c(»notlve  imlt  mfles  In  the  state; 

(Iv)  Apply  appropriate  tax  rate  or 
rates  to  the  allocate  assessment  thus 
determined. 

•  •  •  •  • 

22.  Section  1125.5(h)  (2)  is  amended  to 
read  as  follows: 

0  0**0 
(h)  •  •  * 

(2)  Account  504 — Rent  from  locomo¬ 

tives;  Account  506 — Rent  from  floating 
equipment:  Account  507 — Rent  from 
work  equipment:  and  Account  509 — In¬ 
come  from  lease  of  road  and  equip¬ 
ment  *  •  •  _ 

•  •  *  •  • 

23.  Section  1125.5(i)<2)  is  amended  to 
read  as  follows: 

*  •  *  •  • 

(!)••* 

(2)  Account  537 — Rent  for  locomo¬ 
tives:  Account  539 — Rent  for  floating 
equipment;  and  Account  542 — Rent  for 
teased  roads  and  equipment.  If  the  equip¬ 
ment  Is  used  exclusively  for  branch  traf¬ 
fic,  the  costs  assigned  under  these  ac¬ 
counts  Shan  be  the  actual  branch  costs 
assigned  on  a  direct  basis.  Common  rents 
shall  be  apportioned  to  the  branch  on 
the  basis  of  the  ratio  of  applicable  loco¬ 
motive  or  fioatlng  equipment  days  or 
miles,  as  used  for  blUing  purposes  on  the 
branch,  to  the  total  of  those  days  or 
miles  on  other  lines  of  the  railroad. 

«  •  •  #  • 
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24.  Section  1125.5  (J>  Is  amended  by  re¬ 
vising  the  first  fuU  sentence  of  the  first 
paragraph  to  read: 

*  •  •  *  • 

(!)••♦  For  Class  I  riUlroads.  the  on- 
branch  costs  for  time-mileage  freight- 
train  cars  shall  be  calculated  on  the 
basis  of  the  railroad’s  average  costs  per 
day  and  per  mile.  •  •  • 

•  «  *  #  • 

and  by  adding  at  the  end  thereof,  follow¬ 
ing  subsection  (5),  a  new  paragraph, 
reading  as  follows: 

For  Class  II  railroads,  the  on-branch 
costs  for  time-mileage  freight-train  cars 
shall  be  calculated  in  the  same  manner 
prescribed  for  Class  I  railroads,  using  the 
latest  data  available. 

25.  Paragraphs  (k)  (2)  through  (4)  of 
section  1125.5  are  revised  to  read  as  fol¬ 
lows; 

*  •  *  •  « 

(k)  »  *  *  , 

(2)  The  following  through-train,  sin¬ 
gle-line,  variable  unit  costs  shall  be  de¬ 
veloped  by  a  Class  I  railroad  by  applying 
Rail  Form  A  to  data  contained  in  Its 
latest  Form  R-1  filed  with  the  Commis¬ 
sion: 

(!)  Normal  Rail  Form  A  carload  ter¬ 
minal  cost  per  carload  by  car  type. 

(ii>  Modified  Rail  Form  A,  carload 
terminal  cost  per  carload  by  car  type 
(l.e.,  (1)  substitute  an  intertrain  switch¬ 
ing  cost  separated  between  milage  and 
other  than  mileage  cars,  in  place  of  a 
road  train  to  Industry  switching  cost:  (2> 
substitute  modified  car  ownership  costs 
per  car  day  for  two  days  developed  in 
accordance  with  Section  1125.5  (j)  above, 
for  the  standard  Rail  Form  A  day  own¬ 
ership  cost) . 

(iii)  Rail  Form  A  per  hundredweight 
terminal  cost. 

(Iv)  Rail  Foim  A  cost  per  car-mile  by 
car  type. 

(v)  Rail  Form  A  cost  per  ton-mile. 

(vi)  Rail  Form  A  cost  per  car  inter¬ 
changed,  separated  between  mileage  and 
other  than  mileage  cars. 

These  costs  shall  be  applied  by  Class 
I  railroads  in  accordance  with  the  pro¬ 
cedure  set  forth  below  in  §  1 125.5  (k)  (3) . 

(3)  Calculations  by  car  type. 

(i)  The  sum  of  all  terminal  costs  in¬ 
curred  off  the  branch  line  shall  be  cal¬ 
culated  by  multiplying  the  modified 
terminal  cost  per  carload  by  car  type, 
subsection  (2)  (il)  above,  by  the  total 
number  of  carloads  originate  or  termi¬ 
nated  on  the  branch  line  during  the  sub¬ 
sidy  year.  To  this  amount  add  the  normal 
terminal  cost  per  carload  by  car  type, 
.subsection  (2)  (i)  above,  times  the  num¬ 
ber  of  carloads  which  originated  or 
tei-minated  on  the  branch  that  are  local 
to  the  railixwd  serving  the  branch. 

(ii)  The  sum  of  the  hundredweight 
terminal  costs  incurred  off  the  branch 
line  shall  be  calculated  by  multiplying 
the  hundredweight  terminal  cost,  sub¬ 
section  (2)  (iii)  above,  by  the  number  of 
hundredweight  of  freight  originated  or 
terminated  on  the  branch  that  are  local 
to  the  railroad  serving  the  branch. 

(ill), The  sum  of  the  line-haul  car- 
mile  costs  incurred  off  the  lu^ch  line 


shall  be  calculated  by  miiltU^ing  the 
car-mile  cost  by  car  type,  subsection  (2) 
(iv)  above,  by  the  loaded  car-miles  gen¬ 
erated  off  the  branch  line  by  cars  orig¬ 
inated  or  terminated  on  the  branch 
during  the  subsidy  year.  Where  overiiead 
movements  to  and  from  the  branch  have 
been  included  in  the  on-branch  cost  cal¬ 
culation  imder  other  sections  of  i  1125.5, 
the  related  loaded  car-miles  shall  be  ex¬ 
cluded  from  this  calculation. 

(iv)  Tlie  sum  of  the  line-haul  ton-mile 
costs  shall  be  determined  by  multiply¬ 
ing  the  ton-mile  cost,  subsection  (2)  (v) 
above,  by  the  total  ton-miles  of  revenue- 
freight  incurred  by  the  railroad  on  its 
lines,  other  than  the  branch  lines,  for  rev¬ 
enue  freight  originated  or  terminated 
on  the  branch  during  the  subsidy  year. 

(V)  The  interchange  cost  shall  be  cal¬ 
culated  by  multiplying  the  cost  per  car 
interchanged,  subsection  (2)  (vl)  above, 
by  the  number  of  carloads  of  trafSc  In- 
teschanged  at  a  point  off  the  branch  line 
and  originated  or  terminated  on  the 
branch. 

(4)  Class  II  line-haul  railroads  shall 
calculate  off -branch  costs  as  follows: 

(i)  The  estimated  system  variable  ex¬ 
penses  are  calculated  by  multiplying  the 
sum  of  the  total  operating  expenses 
(Schedule  2002,  Pub,  L,  54,  col,  (b) ) ,  net 
rents  (Schedule  300,  L.  21,  col.  (b) ) ,  and 
tax  accruals,  less  federal  income  taxes 
(Schedule  350,  L.  18,  col.  (b)  less  Pub. 
L.  13,  col.  (b) )  in  the  carrier’s  latest  An¬ 
nual  Report  (Form  R-2)  by  .78,  the 
three-year  composite  variability  ratio 
for  all  Class  I  railroads. 

(ii)  The  cost  per  ton-mile  of  revenue 
freight  is  calculated  by  dividing  the 
amount  developed  in  step  (i)  by  the  sys¬ 
tem  total  ton-miles  of  revenue  freight 
(Schedule  2601,  L.  25,  col.  (d))  in  the 
carrier’s  latest  Annual  Report  (Form 
R-2). 

(iii)  The  cost  developed  in  step  (ii) 
shall  be  applied  to  the -total  revenue  ton- 
miles  of  trafiBc  which  is  attributable  to 
the  branch  and  which  moves  over  other 
portions  of  the  railroad’s  system. 

*  «  '  •  R  R 

26.  Section  1125.5(k)(5)  is  deleted. 

27.  Section  1125.5(1)  is  amend^  to 
read  as  follows: 

*  «  •  #  R 

(1)  Administrative  costs.  One  percent 
of  total  annual  revenues  attributed  to  the 
branch  shall  be  allowable  as  an  avoidable 
cost  to  the  railroad  to  cover  all  costs  of 
administering  the  subsidy  program. 

*  •  •  «  • 

28.  Section  1125.5  is  amended  by  add¬ 
ing  new  paragraphs  (o) ,  (p) ,  (q) ,  (r)  and 
(s) ,  reading  as  follows; 

•  *  •  •  • 

(o)  Traffic — Account  351 — Superin¬ 
tendence:  Account  352  —  Outside 

agencies:  Account  353 — Advertising:  Ac¬ 
count  354 — Traffic  associations:  Account 
355 — Fast  freight  lines:  Account  356 — 
Industrial  and  immigration  bureaus:  Ac¬ 
count  357 — Insurance:  Account  358 — 
Stationery  and  printing  and  Account 
360 — Other  expenses.  The  costs  assigned 
imder  these  accoimts  shall  be  the  actual 
branch  costs  assigned  on  a  direct  basis 


and  will  be  assignable  only  if  the  size  of 
the  railroad’s  operation  (measured  in 
total  mileage,  gross  revenues,  gross  ton- 
miles  or  car-miles)  is  Increased  by  more 
than  25  percent,  as  a  result  of  operating 
the  subsidized  service,  or  the  individual 
line  being  operated  imder  a  subsidy 
agreement  generates  $10,000,000  or  more 
in  gross  revenues  per  annum. 

(p)  General — Account  451 — Salaries 
and  expenses  of  general  officers:  Account 
452 — Salaries  and  expenses  of  clerks  and 
attendants:  Account  453 — General  Of¬ 
fice  supplies  and  expenses:  Account  454 — 
Law  expenses:  Account  455 — Insurance: 
Account  457 — Pensions:  Account  458 — 
Stationery  and  printing:  Account  460 — 
Other  expenses:  Account  461 — General 
joint  facilities-Dr.:  and  Account  462 — 
General  joint  facilities-Cr.  The  costs  as¬ 
signed  imder  these  accounts  shall  be  the 
actual  branch  costs  assigmed  on  a  direct 
basis  and  will  be  assignablp  only  if  the 
size  of  the  railroad’s  operation  (meas¬ 
ured  in  total  mileage,  gross  revenues, 
gross  ton-miles  or  car-miles)  is  increased 
by  more  than  25  percent,  as  a  result  of 
operating  the  subsidized  service,  or  the 
individual  line  being  operated  imder  a 
subsidy  agreement  generates  $10,000,000 
or  more  in  gross  revenues  per  annum. 

(q)  Deadheading,  taxi  and  hotel  costs. 
The  costs  assigned  under  this  section 
shall  be  the  actual  costs  Incurred  as  a 
result  of  providing  service  to  the  branch, 
line  for  deadheading,  taxi  and  hotel  costs. 
The  amounts  under  this  section  shall  not 
be  included  under  the  wage  accounts  in 
paragraphs  (c)  (3)  and  (7)  of  S  1125.5. 

(r)  Overhead  movement  costs.  The 
costs  assigned  under  this  section  shall  be 
the  actual  costs  mcurred  in  moving  over¬ 
head  in  order  to  provide  service  to  the 
branch.  The  amounts  shown  shall  be  lim¬ 
ited  to  transportation  (§  1125.5(c) ) ; 
equipment  (9S  1125.5(b)  (1)  and  (5)); 
and  freight  train  cars  (§  1125.5(j) ) .  The 
amounts  shown  under  this  section  shall 
not  be  included  under  other  sections  of 
these  regulations. 

(s)  Termination  costs.  The  costs  as¬ 
signed  under  this  section  shall  be  the 
actual  costs  reasonably  and  necessarily 
incurred  as  a  result  of  terminating  serv¬ 
ice  to  the  subsidized  branch.  These  costs 
shall  not  include  any  costs  which  the 
railroad  would  have  incurred  had  the 
branch  not  been  operated  under  the  sub- 
sidjMprogram.  The  15  percent  ceiling  con¬ 
tained  in  §  1125.1(d)  is  not  applicable  to 
these  costs  unless  such  costs  were  in¬ 
cluded  in  the  estimated  subsidy  payment, 

31.  Section  1125.9(f)  is  amended  by 
revising  the  third  sentence  to  read  as 
follows; 

R  •  R  •  • 

(f)  »  •  •  Unless  the  parties  agree 
otherwise,  the  last  Financial  Status  Re¬ 
port  filed  in  the  first  ten  months  of  the 
subsidy  year  will  be  the  basis  for  nego¬ 
tiating  the  estimated  subsidy  payment 
for  the  subsequent  year’s  agreement. 
The  estimated  pa3anent  may  be  adjusted, 
by  agreement  of  the  parties,  to  take  into 
account  factors,  such  as  rate  increases 
and  changes  in  traf^c  levels,  which  would 
make  the  sole  use  of  base  year  data  an 
Inappropriate  means  of  estimating  the 
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payment  for  the  subsidy  year  or  to  con-  <  •  v  <  .  . 

form  to  amendments  to  the  standards 
made  subsequent  to  the  original  agree¬ 
ment. 

Appendices  I  and  II  [Amended] 

32.  Both  Appendix  1  and  Appendix  n  . 
to  the  standards  are  amended  by  deleting 
lt«n  ninnber  4,  “Passenger”,  in  each  and 
substituting  the  following : 

[Deleted] 

I FR  Doc.76-37481  Piled  12-20-76,8  45  am) 


/ 


FEOHAL  REGISTER,  VOl.  41.  NO-- 244-^ESOAV,  OECEMMR  21,  1976 


